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Workers' Compensation Reviews and
Appeals: A Review and Suggestion for
Change

W

BRAD A. ELWARD'

orkers' compensation reviews are some of the most
procedurally complicated appeals in administrative law.
Indeed, while many practitioners look forward to arbitration,
where workers' compensation cases are tried, most of the time litigation
takes place on review before the Industrial Commission or on appeal before
the circuit or appellate court. This article will help the practitioner
understand precisely what steps need to be taken in order to perfect a
review, and later an appeal, in a workers' compensation case. While
pertinent statutory2 and administrative rules 3 are discussed - together with
relevant case law construing the provisions - many practice pointers are
offered to help avoid pitfalls which may not be readily apparent from the
statutory provisions. In addition, the article concludes by offering
suggestions for the General Assembly to consider to make the overall
review process less complicated and more efficient.
INTRODUCTION

Workers' compensation cases proceed at essentially three levels. The
cases are tried before an arbitrator, who serves as a trial judge monitoring
the progress of the hearing, admitting evidence, and eventually rendering a
written decision. Following that, most cases are reviewed before the
Illinois Industrial Commission, which serves in a unique role of factfmder/reviewing body. Despite the fact that the Industrial Commission

1. Brad A. Elward received his B.S. in Economics from the University of Illinois,
Champaign-Urbana in 1986 and his J.D. (magna cum laude) from the Southern Illinois
University School of Law in 1989. He is a partner in the Peoria office of Heyl, Royster,
Voelker & Allen where he is a member of the Appellate Practice Group. He has a subconcentration in workers' compensation and administrative appeals. He has handled
workers' compensation cases and appeals at every level. Special thanks is given to Sarah J.
Carey, Bradley University (2000, B.S., History, magna cum laude), who assisted with the
research and preparation of this article. Thanks is also extended to Amy Clark of Heyl,
Royster, Voelker & Allen for her assistance in the typing and formatting of this article.
2.
820 ILL. COMP. STAT. 305/1 to 305/30 (2000).
3.
50 ILL. ADMIN. CODE tit. 50, § 7000 to § 8100 (2001).
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accepts no new evidence, the Workers' Compensation Act and cases
construing it bestow fact-finding powers upon the Commission. This
means that it is the Commission's decision, not that of the arbitrator, which
is given deference on appeal as to fact-related issues and credibility. The
third level involves true appellate review, and consists of a circuit court,
appellate court, and in a limited number of cases, a supreme court stage.
I. REVIEWS FROM THE ARBITRATOR
The arbitrator's decision, once drafted, is sent to each party or its
attorney via certified mail with official notice of the date on which it was
filed.4 In many cases, arbitrators request counsel to submit a proposed
5
decision within fourteen (14) days of the arbitration. According to
Commission Rule 7030.80(b), all decisions are required to separately state
all findings of fact and conclusions of law; 6 nevertheless, the failure to do
so has been held by at least one court to be harmless.7
Appeals from the arbitrator are governed by Commission Rule
7040.10 and are perfected by filing a petition for review in duplicate within
thirty (30) days8 after the receipt of the arbitrator's decision. It must also
be prepared on forms provided by the Commission.' 0 At the same time, the
party seeking review must also order the preparation of the transcript of the
arbitration hearing." This is generally done by way of a letter to the
Commission requesting preparation of the transcript. The Commission will
12
then respond with a notice indicating the return date on review. This is the
date on which the authenticated record must be filed. When the
Commission forwards the completed transcript to counsel, he must then
review the transcript for accuracy, sign it, then forward it to opposing
counsel for review and signature. The transcript is then filed in this form. In

Upchurch v. Industrial Comm'n, 634 N.E.2d 434, 435 (I11.App. Ct. 1994).
4.
5. ILL. ADMIN. CODE tit. 50, § 7030.80(a) (2001).
ILL. ADMIN. CODE tit. 50, § 7040.10 (2001).
6.
Great Plains Gas Co. v. Industrial Comm'n, 461 N.E.2d 403, 406 (I11.1984).
7.
In computing limitations periods, the first day is excluded and the last day is
8.
included unless the last day is a Saturday, Sunday, or holiday. ILL. ADMIN. CODE tit. 50, §
7040.70(e) (2001). This petition must actually befiled, not just placed in the mail, within the
statutory period. See Wiggins v. Old Ben Coal Co., 85 I11.Indus. Comm'n 341 (Aug. 23,
Indus. Comm'n 421 (July 6, 1984).
1985); Fenyn v. County of Cook, 84 111.
ILL. ADMIN. CODE tit. 50, § 7040.10(a)(1) (2001).
9.
10.

11.
12.

Available at http://www.state.il.us/agency/iic/ (last visited May 1, 2002).

ILL. ADMIN. CODE tit. 50, § 7040.10(b)(2) (2001).
ILL. ADMIN. CODE tit. 50, § 7040.10(d)(2)(a) (2001).
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practice, this means that the party seeking review must file the
3
authenticated arbitration transcript with the Commission.'
Because the Commission has original jurisdiction over a matter, either
party, following a timely review by one, may challenge the arbitrator's
decision. However, while a cross appeal is not necessary, a party relying
solely on its opponent's review must remember that jurisdiction will not
continue if its opponent dismisses his appeal.14 Thus, filing a separate and
independent review is always advisable, unless the "cross review" is purely
defensive.
Commission Rule 7040.70 requires that each party file a Statement of
Exceptions and/or Additions as well as a supporting brief. 5 The document
must contain specific information such as the identity of the party
appealing, the names of the parties, the Commission's case number, the
name of the Commissioner assigned to the review, the date of any
scheduled oral argument and the arbitrator's findings.' 6 Keep in mind that
17
there is a twenty (20) page limitation for both appellant and appellee.
A. TIME FOR FILING

1. Appellant
Concerning filing requirements, Commission Rule 7040.70(b),
applicable except in cases where section 19(b-1) petitions have been filed,
states that three (3) copies of the appellant's Statement of Exceptions
and/or Additions and Brief shall be filed with the Commission not later
than thirty (30) days from the date of closing of proofs on review if no
transcript is to be prepared or thirty (30) days from date of Notice of
Mailing of Transmittal of Transcript, if a transcript is to be prepared. 18 This
Rule also requires service on all opposing parties.

13.
14.
1967).
15.
16.
17.
18.

ILL. ADMIN. CODE tit. 50, § 7040.10(d) (2001).
Northwestern Steel & Wire Co. v. Industrial Comm'n, 224 N.E.2d 853 (Il.
ILL. ADMIN. CODE tit. 50, § 7040.70 (2001).
ILL. ADMIN. CODE tit. 50, § 7040.70(a) (2001).
ILL. ADMIN. CODE tit. 50, § 7040.70(b) (2001).

Id.
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2. Appellee
The appellee's response is then due within fifteen (15) days from the
9
last day allowed for the filing of the appellant's Statement of Exceptions.'
Unless the postmark is at least two (2) calendar days prior to and exclusive
must be filed in the Chicago
of the due date, a Statement of Exceptions
20
office of the Commission by the due date.
3. Section 19(b) Cases
Commission Rule 7040.70(f) governs in all cases on review under
section 19(b) of the Act in which the first hearing of record before the
Rule
arbitrator is commenced after December
) 18,22 1989.21 Commission
7020.80(b)(4) governs section 19(b-1) review.
.

B. REQUESTS FOR SPECIAL FINDINGS

Section 19(e) permits the Commission to make special findings on up
to five (5) questions of law as submitted by the parties. 23 Such findings may
be requested in any case, including petitions filed under sectionl9(h), but
must be filed in writing at least five (5) days before oral argument, or five
(5) days after filing the transcript, whichever is later. 24 Questions relating to
nature and extent are discretionary.
C. ORAL ARGUMENT

Once the Statement of Exceptions and Response are on file, oral
arguments will be set, provided that they are requested by the parties in
their Statement of Exceptions or Response.25 Oral arguments are heard
before a panel of three (3) Commissioners unless at least five (5)

19.
20.
21.
22.

23.

24.

25.

ADMIN. CODE tit. 50, § 7040.70(f) (2001).
ADMIN. CODE tit. 50, § 7040.70(e) (2001).
ADMIN. CODE tit. 50, § 7040.70(f) (2001).
ADMIN. CODE tit. 50, § 7020.80(b)(4) (2001).
820 ILL. COMP. STAT. 305/19(e) (2000).
ILL. ADMIN. CODE tit. 50, § 7040.40(c) (2001).
820 ILL. COMP. STAT. 305/19(e) (2000); see also ILL. ADMIN. CODE tit.

ILL.
ILL.
ILL.
ILL.

50, §

7050.10 (2001) ("[ulpon the request of either party no later than the conclusion of the
review hearing" (emphasis added)).
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Commissioners determine that a particular case or issue warrants argument
before all available Commissioners.26
1. Nature and Extent Cases
Where the sole issue is nature and extent, oral argument is limited to
five (5) minutes per side.27 In nature and extent only cases, the Commission
may, upon a majority of the three-member panel, deny oral argument and
decide the case on the written materials and the transcript.2 8 In all other
cases, oral argument is limited to ten (10) minutes for each side, inclusive
of rebuttal.2 9 In either case, the appellant should specifically reserve
rebuttal time.
2. Petitioner'sPresenceand Oral Argument
Commission Rule 7050.40 permits a petitioner to be present for
examination at the time of oral argument. 30 A petitioner may be requested
to be present by the Commission or by the respondent, within the discretion
of the Commission.
D. THE COMMISSION'S DECISION ON REVIEW

Following oral arguments, the Commission renders its opinion on the
merits of the case, and, as part of that decision, determines the amount of
the probable cost of the record to be filed and fixes the amount of bond to
be filed (in the event the decision awards benefits).3 1 In rendering its
decision, the Commission may simply adopt the arbitrator's findings,
reverse, or adopt the arbitrator's decision in part and issue its own opinions
on the remaining issues.

26.
27.
28.
29.
30.
31.

820 ILL. COMP. STAT. 305/19(e) (2000).
ILL. ADMIN. CODE tit. 50, § 7050.20 (2001).
820 ILL. COMP. STAT. 305/19(e) (2000).
ILL. ADMIN. CODE tit. 50, § 7050.20 (2001).
ILL. ADMIN. CODE tit. 50, § 7050.40 (2001).
820 ILL. COMP. STAT. 305/19(f)(1)(2) (2000).
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A decision of a majority of the panel constitutes the decision of the
Commission. 32 By statute, the Commission must file its decision within
sixty (60) days following the date on which the Statement of Exceptions
and Response are required to be filed, or oral argument, whichever is
later.33
E. THE EFFECT OF THE COMMISSION'S DECISION

The Commission serves two distinct roles: that of trier of fact and that
of the initial trier of review. The arbitrator's decision is entitled to no
deference, although it may be relied upon by the circuit court when the
Commission's decision is reversed.34 Thus, the Commission is, by case
law, the ultimate trier of fact and its decision is accorded substantial
weight.3 1 Yet, the Commission also serves as the initial level of review.
This is because the Commission, unlike the arbitrator, cannot hear any new
evidence on review. According to section 19(e) of the Workers'
Compensation Act, "[i]n all cases in which the hearing before the arbitrator
18, 1989, no additional evidence shall be introduced
is held after December
36
by the parties.,'
Under former law, additional evidence could be addressed at hearing
only if it: (a) related to the condition of the petitioner since the time of the
arbitration hearing; or (b) related to matters that occurred or conditions that
developed after the arbitration hearing; or (c) was not introduced at hearing
for good cause.37 Whether additional evidence could be heard by the
Commission was discretionary.38 Therefore, few, if any, cases remain
where new evidence is allowed.

820 ILL. COMP. STAT. 305/19(e) (2000). See Daniels v. Industrial Comm'n,
32.
2002 I11.LEXIS 293 (2002) (Commissioners Reichart and Kane (Panel B) as appointed by
chairman lacked statutory authority to do so; appointments, therefore, had no legal affect
and decisions rendered by those panels are void). Also, parties may not waive the
requirements of the Act which call for a decision by three Commissioners. Westinghouse
Airbrake Co. v. Industrial Commission, 715 N.E.2d 294 (Ill. App. Ct. 1999).
820 ILL. COMP. STAT. 305/19(e) (2000).
33.
Cook v. Industrial Commission, 531 N.E.2d 379 (I1. App. Ct. 1988).
34.
A close review of the Act reveals no statutory language conferring original
35.
jurisdiction upon the Commission. 820 ILL. COMP. STAT. 305/1- 30 (2000). However, most
cases state emphatically that the Commission exercises original jurisdiction. Vesco
Ventilation & Equipment Sales v. Industrial Commission, 523 N.E.2d 111, 114 (11. App.
Ct. 1988).
820 ILL. COMP. STAT. 305/19(e) (2000) (emphasis added).
36.
ILL. ADMIN. CODE tit. 50, § 7040.40(b) (2001); ILL. REV. STAT. 1987, ch. 48,
37.
par. 138.19(e).
Niles Police Dept. v. Industrial Comm'n, 416 N.E.2d 243, 247 (Ill. 1981).
38.
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II. APPEALS FROM THE INDUSTRIAL COMMISSION
The Commission's decision is truly the most important set of findings
in the entire process, for it is the Commission's decision which is
scrutinized for correctness at all subsequent stages of review. 39 As
discussed earlier, it is the Commission's decision which is given deference
and balanced against the manifest weight standard. Of all levels of appeal,
the appeal to the circuit court is the most difficult. Unlike civil cases where
review is sought after a final judgment, a party seeking review to the circuit
court has only twenty (20) days to perfect his or her appeal. 40 For
respondents, this can impose a considerable burden due to the requirement
that the employer post a bond. In Matthews v. Trinity UniversalInsurance
Co.,a1 the court held that a bond must be filed and approved by the circuit
court as a necessary step to invoke the jurisdiction of the circuit court over
the proceedings. This requirement, however, does not apply to the
employee. Claims against the State of Illinois are not subject to review.43
Appeals from the Commission are governed by section 19(f) of the
Act. 44 To perfect an appeal to the circuit court, section 19(f) requires the
party seeking review to file a bond, a Summons prepared in accordance
with Illinois Supreme Court Rule 292, a Written Request to Commence
Proceedings for Review, and a Certificate of Mailing Written Request. 45 A
receipt from the Commission showing payment for the Report of
Proceedings must also be presented to the clerk. All of this must be done
within twenty (20) days from the date the decision is received. There is no
provision for an extension of time.46

39.
See Arnett v. Environmental Science & Engineering, Inc., 657 N.E.2d 668 (I11.
App. Ct. 1995) (noting that where a decision of the arbitrator is review, the arbitrator's
decision is superceded by that of the Industrial Commission.).
40.
Frank v. Industrial Comm'n, 658 N.E.2d 488, 489 (I!1.App. Ct. 1995).
41.
69 N.E.2d 368, 370 (I11.App. Ct. 1946), appeal dismissed, 73 N.E.2d 284 (I11.
1947).
42.
Celeste v. Industrial Comm'n, 562 N.E.2d 1148, 1150 (I11.App. Ct. 1990).
43.
820 ILL. COMP. STAT. 305/19(0(1) (2000).
44.
45.

46.

820 ILL. COMP. STAT. 305/19(0 (2000).
820 ILL. COMP. STAT. 305/19(0 (2000).

Perusky v. Industrial Comm'n, 381 N.E.2d 270, 271 (I11.1978).
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Counsel should always ensure that the necessary documents are
presented to the circuit court and approved prior to the expiration of the
47
twenty-day period, and should not rely upon mailings. Indeed, this is
48
exemplified by Kavonius v. Industrial Commission, where the appellant
had mailed its appeal documents (all proper documentation was forwarded)
to the circuit court via certified mail. When the employer received the
return envelope from the court, it contained a file-stamped copy of the
request for summons, but none of the remaining documents were filestamped. 49 A note from the clerk accompanied the return, stating, "We
50
only need to file the comp. everything else is presented in open court." A
5
phone call to the clerk reiterated this point, and no summons was issued.
The court held that the circuit court lacked jurisdiction over the employer's
appeal because the necessary appeal documents were not timely filed;
moreover, the court concluded that the employer could not rely upon the
clerical error.52

In Westinghouse Airbrake Co. v. Industrial Commission, 715 N.E.2d 294, 300
47.
(Ill. App. Ct. 1999), the court held that the preview was timely filed where the parties agreed
that the petitioner timely delivered her request for summons and required fees to the circuit
court clerk's office for filing prior to closing but that the clerk inexplicably failed to filestamp the request for summons until the following morning prior to opening. Id. This case
should not be relied upon as standard practice, and counsel should require file-stamped
copies of all materials before leaving the courthouse.
App. Ct. 2000).
731 N.E.2d 1287, 1289 (Ill.
48.

49.
50.
51.
52.

Id..
Id.
Id.
Id. at 1290-91.
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A. THE PARTIES AND VENUE

As simple as it may seem, one of the most critical steps in pursuing an
appeal to the circuit court is proper designation of the parties. Most
practitioners designate the party seeking review as the "Petitioner on
Review" and the party responding as "Respondent on Review." The
Industrial Commission is always paired with the party who prevailed at the
Commission level.
John Smith,
Petitioner on Review,
V.

Industrial Commission of Illinois,
and
David Manufacturing,
Respondent on Review.
Regarding venue, section 19(f)(1) states that judicial review may be
commenced in the circuit court of any county in which: (a) any of the
parties defendant may be found, or (b) the accident occurred, if none of the
parties defendant can be found in the state. 53 Section 2-104 of the Civil
Practice Law, governing change of venue, applies in workers'
compensation cases.54 In the usual case, venue is not a major consideration

as the petitioner or respondent resides in the forum where the accident
occurred. However, what happens when the employee lives in one county,
was injured in a second county, and the respondent has its business in a
third county? Of course, this depends on who prevails before the
Commission. If the employee prevails, the county would be that of the
respondent-employer; if the employer prevails, the petitioner's resident
county would provide proper venue. Thus, it is conceivable that the action
could be heard in the circuit court of a county apart from where the
arbitration took place.
B. THE REQUEST FOR SUMMONS

The Request for Summons is a jurisdictional requirement which must
be complied with in order to vest the circuit court with power to hear the

53.
820 ILL. COMP. STAT. 305/19(0(1) (2000).
54.
735 ILL. COMP. STAT. 5/2-104 (2000); Central Illinois Public Service Co. v.
Industrial Comm'n, 127 N.E. 80 (Il. 1920).
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case.55 Accordingly, section 19 of the Act requires specific information.
First, section 19(f)(1) states that such requests must contain the last known
address of all parties in interest and their attorneys of record who are to be
served by Summons.56 In addition, the Summons must be returnable on a
designated return date not less than ten (10) nor more than sixty (60) days
from the date the Summons is issued.5 7 From a practical standpoint, it is
always preferable to include both the date and the 10/60 language in the
Summons as a safeguard, just in case there is a typographical error with the
exact date.58
The precise form of the Summons is prescribed in Illinois Supreme
Court Rule 292. 59 All parties must be designated in the Summons and
notified of the 2 roceedings as a prerequisite to the circuit court's exercise
of jurisdiction. All attorneys of record should also be named in the
document. 61 Failure to do so can result in a determination that the circuit
court has no jurisdiction to consider the appeal.62
In Forest Preserve District of Cook County v. Industrial
Commission,63 the court refused to dismiss the respondent-employer's
appeal despite the employer's failure to list the address of the petitioner on
the request for summons. The employer did, however, list the Industrial
Commission and the petitioner's counsel, both of whom received their
copies. 64
The court held that the respondent-employer had merely
submitted an incomplete request for summons rather than none at all, and
therefore, had65 substantially complied with the statutory requirements of
section 19(f).
In Jackson v. Industrial Commission,66 the petitioner, who was
proceeding pro se, filed his request for summons, and concurrently filed an
application to proceed under in pauper status under section 20 of the Act.
Because of this filing, the petitioner did not present a receipt of payment of

55.
Taylor v. Industrial Comm'n, 583 N.E.2d 4, 6 (I11.App. Ct. 1991).
56.
820 ILL. COMP. STAT. 305/19(f)(1) (2000).
57.
Id.
58.
See Advance Transportation Co. v. Industrial Comm'n, 559 N.E.2d 1038, 1040
(Ill. App. Ct. 1990).
59. ILL. SuP. CT. RULE 292 (2001).
60.
Board v. Industrial Comm'n, 472 N.E.2d 105, 106 (I11.App. Ct. 1984), appeal
after remand on other grounds, 499 N.E.2d 90 (I11.App. Ct. 1986).
61.
Id.
62.
But see Chambers v. Industrial Comm'n, 571 N.E.2d 1001, 1003 (Ii. App. Ct.
1991) (holding that substantial compliance suffices for section 19(f)(1) of the Act.).
63.
712 N.E.2d 856, 861 (I11.App. Ct. 1999).
64. Id. at 857-58.
65.
Id. at 861.
66.
719 N.E.2d 1159, 1159-60 (I11.App. Ct. 1999).
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the probable costs of preparing the record.67 The court held that the review
was nevertheless perfected because the application for pauper status had
been approved prior to the expiration of the twenty-day statutory filing
period.68
C. THE BOND

According to section 19(f)(2) of the Act, all nongovernmental
employers must file a bond conditioned that if he shall not succeed on
appeal, he will pay the award plus the costs of the proceedings. 69 Section
19(f)(2) provides:
No such summons shall issue unless the one against whom
the Commission shall have rendered an award for the
payment of money shall upon the filing of his written
request for such summons file with the clerk of the court a
bond conditioned that if he shall not successfully prosecute
the review, he will pay the award and the costs of the
proceedings in the courts ... Every county, city, town,
township, incorporated village, school district, body politic
or municipal corporation against whom the Commission
shall have rendered an award for the payment of money
shall not be required to file a bond to secure the payment of
the award and the costs of the proceedings in the court to
authorize the court to issue such summons.7 °
Prior to 1992, a bond was typically signed by one of the employer's
attorneys. However, following the Illinois Supreme Court's decision in
Deichmueller Construction Co. v. Industrial Commission,7' all bonds must
be signed by a representative of the employer who has the authority to bind
the company.

67.
68.

69.
70.
71.

Id. at 1161.

Id.
820 ILL. COMP. STAT. 305/19(0(2) (2000).
Id.
603 N.E.2d 516, 518-19 (111.1992).
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Substantially, a typical bond reads as follows:
On [date of decision on review], an award of $
for [plaintiff-employee] and against [respondent-employer]
was rendered by the Industrial Commission of Illinois in
case number
, [title of case]. A Summons has been
issued by this Court to review that award.
If the principal shall not successfully prosecute the review,
we jointly and severally agree to pay the award as it
becomes due and payable, and the costs of proceeding in
this Court.
This bond obligation is limited to $[set by Industrial
Commission].
As principal: [respondent-employer]
As surety: [surety company]
For self-insured, the bond is more in the nature of a promissory note
and should simply state, for paragraph two:
If we shall not successfully prosecute this review, we will
pay the award and the costs of proceedings in the courts.
All self-insured bonds should be signed by a company officer or other
person with authority to bind the company. Some circuit courts, such as
Cook County, have special rules governing the form of bonds.72 Thus, local
rules should always be reviewed.
The bond poses a potential problem because it must be obtained and
filed within the twenty (20) days prescribed by the statute. Therefore, it is
critical for the employer's counsel to identify exactly the person within the
employer's organization who has the authority to sign and bind the
company. This should be done when the respondent receives the Notice of
Predecision. In many instances, this will be the company president, chief
executive officer, or financial officer. Nevertheless, the identity of the
appropriate person must be obtained as soon as possible so that the papers
can be forwarded, signed, and returned in sufficient time to timely file the
bond with the Summons and other supporting documents.
A few cases have discussed who. may sign a bond and how such
signatories are to be designated on the bond. In Berryman Equipment v.

72.

COOK COUNTY CIR. RULE 9.2 (2002).
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Industrial Commission,73 the judicial review was dismissed where written
authority to sign a bond conferred upon an attorney was not presented to
the circuit court within twenty (20) days; the affidavit authorizing the
attorney to sign was not presented until a subsequent Motion to Reconsider.
The appellate court held that there must be written authority for counsel to
sign a bond in lieu of a corporate officer and that authority must be of
record and presented with the bond within the twenty (20) day period.74
In First Chicago v. Industrial Commission, 75 the appellate court,
seemingly contra to Berryman, held in a three to two decision that section
19(f)(2) did not require an individual signing a bond to identify his office
on the bond. The majority stated that such information, if challenged, could
be provided by affidavit after the expiration of the 20-day period.76 The
court did state, however, that "the better practice may be for an individual
respondent
to always identify his or her status as an officer of a corporate
77
behalf."
corporation's
the
on
bond
appeal
when signing an
Another bond issue surfaced in Wal-Mart Stores, Inc. v. Industrial
Commission,78 where the respondent filed a photocopy of a bond within the
twenty-day period, then filed the original bond five days after the
expiration. The appellate court rejected the petitioner's contention that the
bond was defective, noting that any "irregularities" in the bond were cured
when respondent submitted an original bond after the twenty-day period
expired. 79 The respondent's copy constituted substantial compliance, and
therefore, satisfied section 19(f)(2). "The benefit of requiring the bond was
and the copy of
achieved because a sufficient bond was, in fact, procured
8
the bond showed that coverage had been obtained., 1
D. RECEIPT FOR COSTS AND FILING FEES

Section 19(f)(1) of the Act provides that Summons cannot issue unless
the Commission has actually been paid for the cost of the record.8" This

657 N.E.2d 1039, 1039-40 (Ill. App. Ct. 1995).
73.
Id. at 1040-41.
74.
75.
691 N.E.2d 134 (II1.App. Ct. 1998).
76.
Id. at 137.
Id. at 136. A corporate officer is similar to a partner who signs an appeal bond
77.
on behalf of his company. See Lee v. Industrial Comm'n, 413 N.E.2d 425 (I11.1980).
78.
761 N.E.2d 768, 774 (I11.App. Ct. 2001).
79.
Id.
80.
Id.
81.
820 ILL. COMP. STAT. 305/19(0(1) (2000); Miller v. Industrial Comm'n, 464
N.E.2d 718, 721 (I11.App. Ct. 1984).
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may be done by filing either a receipt showing payment or by an affidavit
of the attorney setting forth that payment has been made to the Secretary or
Assistant Secretary of the Commission.8 2 However, even where an attorney
uses the proof by affidavit method, he must still file the affidavit exhibiting
proof of payment to the circuit court within the 20-day time limit. 83 In
Lasley Construction Co. v. Industrial Commission,84 the appellate court
held that counsel's affidavit may state that payment has been "mailed,"
rather than "made," and still comply with section 19(f)(1).85 The dissent
emphasized that section 19(f)(1) expressly stated "that payment be made,"
86
not mailed and rejected application of the mailbox rule.
In Jones v. Industrial Commission,87 the Supreme Court held that the
order of presentation of appeal documents was not critical under section
19(f) so long as all documents were filed within the twenty-day period. In
that case, the party seeking review had filed the request for summons, and
indeed summons was issued, before presenting the circuit court with the
receipt of payment of probable costs.88
The payment of filing fees is also a requirement, although it is not
jurisdictional.89 However, in practice, clerks will generally not accept the
appeal documents unless the fees are paid at the time of filing.
E. HEARING BEFORE THE CIRCUIT COURT

As mentioned previously, the Commission's decision is reversible
9
only upon a showing that it is against the manifest weight of the evidence. 0
Thus, the circuit court, and for that matter, the appellate court on
subsequent review, may not find facts, nor may they draw different
inferences from the evidence. It is for the Commission to weigh the
evidence and draw whatever reasonable inferences and conclusions are
warranted by the evidence. 91 Moreover, the circuit court may not substitute

82.
83.
84.
85.
86.
87.
88.
89.
90.
91.

820 ILL. COMP. STAT. 305/19(f)(1) (2000).
Bess v. Industrial Comm'n, 636 N.E.2d 1021, 1023-24 (Il. App. Ct. 1994).
655 N.E.2d 5 (Il1.App. Ct. 1995).
Id.
Id. at 9.
721 N.E.2d 563 (Ill. 1999).
Id.
Elles v. Industrial Comm'n, 30 N.E.2d 615, 617 (Il. 1940).
Seiber v. Industrial Comm'n, 411 N.E.2d 249, 253 (Ill. 1980).
Miller v. Industrial Comm'n, 464 N.E.2d 289, 292 (Ill. App. Ct. 1984).
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its own judgment for that of the Commission on questions
of credibility,
92
conflicting medical testimony, fact-finding, and causation.
In rendering its decision, the circuit court is empowered to confirm the
Commission's decision, set it aside and enter a decision in accordance with
the law, or set it aside and remand to the Commission for further
proceedings.93 ii the case of a remand, the circuit court's decision is
interlocutory and, therefore, not appealable. 94 On remand, the Commission
has original jurisdiction and sets the case for hearing in the same manner as
it does Petitions for Review. 95 Also, on a review of the second decision, a
new and independent Summons must be filed 96 unless an interlocutory
appeal is sought under Supreme Court Rule 306(a)(6). 97
F. A FEW THOUGHTS ON CIRCUIT COURT REVIEW

1. The Circuit Court Hearing

a. Should Ifile a Brief?
Some attorneys choose to simply refile, with a new circuit court
caption, the briefs submitted before the Industrial Commission. Counsel
should try to avoid this in large part because the nature of the arguments
change once the case passes from the Industrial Commission to the circuit
court. Before the Commission, the issues are reviewed de novo. Thus,
arguments as to weight and credibility are proper. Before the circuit court,
the standard is generally manifest weight of the evidence, which means that
the argument must show that an opposite result is clearly apparent, or
alternatively, if by the appellee, that there is some evidence of record to
support the Commission's decision. Despite this encouragement to file a
brief, counsel should nevertheless strive to be as concise and articulate as
he would be if the papers were to be filed in the appellate court. In

92.
Banks v. Industrial Comm'n, 480 N.E.2d 139 (III. App. Ct. 1985).
93.
820 ILL. COMP. STAT. 305/19(f)(2) (2000).
94.
Mayrath Co. v. Industrial Comm'n, 210 N.E.2d 529, 529-30 (I11.1965); Nichols
v. Industrial Comm'n, 274 N.E.2d 48, 49 (Ill. 1971).
95.
ILL. ADMIN. CODE tit. 50, § 7040.50 (2001); see Mid-American Lines, Inc. v.
Industrial Comm'n, 411 N.E.2d 254, 255-56 (I11.1980).
96.
Elles v. Industrial Comm'n, 30 N.E.2d 615, 617 (I11.1940).
97.
ILL. SUP. CT. RULE 306(a)(6) (2001).
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Insulated Panel Co. v. Industrial Commission,98 the appellate court
affirmed the circuit court's exercise of discretion in limiting the parties'
briefs to ten pages in length and further approved of the circuit court's
refusal to consider all arguments beyond the ten page limitation.
b. Should I Request a Court Reporter?
The decision of whether to have a court reporter is, in most instances,
left to the attorneys' best judgment. If the briefs are well-prepared and the
issues thoroughly discussed, having a court reporter will probably add little
to the overall record. However, if counsel believes that the court might
stray from the applicable standard of review, it is best to capture these
moments on the Record for the appellate court to consider.
c. Preparingthe Circuit Court Order
Care should be taken when drafting the circuit court order for two
reasons: first, since entry of the order starts running the time for filing
Notice of Appeal, counsel must be sure that all parties and the court are in
agreement as to when the order is entered. 99 If the court rules from the
bench following the argument, counsel should ask if the court prefers to let
the docket entry stand as the order or whether the court wishes counsel to
submit a written order. If the court prefers to let the docket stand, the time
for filing the Notice of Appeal starts that day.' 00 If the court desires a
written order, the time for filing the Notice of Appeal does not begin until
the court signs the proposed order.' 0 ' Counsel should make certain that the
docket reflects that a written order is to be submitted by the parties. The
burden of filing a Notice of Appeal in a timely manner falls on the attorney.
The fact that counsel may not have received actual notice of a circuit
court's final judgment - even if caused by clerical oversight - does not
excuse counsel's failure to monitor10his
case closely enough to become
2
aware that the circuit court has ruled.
Second, care must also be taken in the wording of the order when the
issue involved is one reviewable by the manifest weight of the evidence
standard. If the circuit court confirms the Industrial Commission's decision,

98.
99.
100.
101.
102.

743 N.E.2d 1038 (111. App. Ct. 2001).
I11.Sup. Ct. Rule 272 (2001).
Id.
Id.
Mitchell v. Fiatt-Allis, Inc., 632 N.E.2d 1010 (Ill. 1994).
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prevailing counsel should seek the entry of a simple order stating
something to the effect that, "the decision of the Industrial Commission is
hereby affirmed as supported by the manifest weight of the evidence and
consistent with law." If the Commission's decision is set aside or reversed,
prevailing counsel should have the order state simply that the "Industrial
Commission's decision is against the manifest weight of the evidence and
contrary to law." The non-prevailing counsel should always strive for some
explanation in hopes that it can be used before the appellate court to
demonstrate that the circuit court judge improperly applied the law of
review or that the court re-weighed the evidence.
d. Post-TrialMotions
While post-trial motions may be filed following a circuit court ruling,
it is generally not recommended. In most instances, such motions are a
waste of time, as it is the appellate court that is the true body of review.
Moreover, a party runs the risk of its opponent raising the argument that the
motion was not a valid post-trial motion, and, therefore, failing to toll the
time for filing the Notice of Appeal. However, when such motions are
necessary, they must be filed within the thirty-day (30) period for filing the
Notice of Appeal and they must comply with section 2-1203(a), which
requires all such motions to be filed within thirty days of the order entered
and in compliance with Section 2-1203(a), which states:
In all cases tried without a jury, any party may, within 30
days after the entry of judgment or within any further time
the court may allow within the 30 days or any extensions
thereof, file a motion for a rehearing, or a retrial, of
modification of the judgment or to vacate the judgment or
for other relief.'° 3
Failure to comply with this provision means that the motion is not a
valid post-trial motion, and that the time for filing the Notice of Appeal has
not been tolled.'°4
Motions attacking or challenging the judgment must state: (1) a
challenge to the judgment, attacking the facts apparent at the time the
judgment was rendered; or (2) raise new facts or matters which were not
presented to the court nor considered by it when it ruled, but which

103.
104.

735 ILL. COMP. STAT. 5/2-1203(a) (2000).
Sho-Deen, Inc. v. Michel, 635 N.E.2d 1068 (I11.App. Ct. 1994).
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arguably would have prevented the rendition of the judgment had the facts
been known to the court.10 5 Such a motion must also state the grounds in an
attached memorandum. 10 6 If an extension of time is needed for filing a
Notice of Appeal, the motion requesting such extension must be filed and
granted before the time for filing the Notice of Appeal expires.'1 7
Successive post-trial motions will not delay the Notice of Appeal filing
date. 108
2. Appellate Issues Raised by Circuit Court Review
Unfortunately, appellate issues often arise from reviews initiated to
the circuit court and further complicate the appellate process.
a. Is the Commission'sDecision Finalfor Purposes of Appeal?
While a seemingly obvious question, this is many times overlooked by
counsel and the circuit courts. As with any civil case, if the Commission's
decision is not final, it is interlocutory and cannot be appealed until after
remand has occurred.10 9 Interlocutory findings are most common in cases
involving rehabilitation awards. 110 In American Insulated Structures v.
11 the
Industrial Commission,"
appellate court found that the Commission's
decision, which contained a generalized award for vocational rehabilitation
benefits, was not final for purposes of appeal."' There, the Commission
had remanded for formulation of a precise plan. 13
During the mid-1990s, there was much confusion as to the
appealability of certain Commission decisions due to the inclusion by the
Commission of language which, while remanding to the arbitrator, does so
only after the expiration of the time for seeking judicial review. For
105.
Scott v. Industrial Comm'n, 686 N.E.2d 609 (Ill. App. Ct. 1997); see also
Andersen v. Resource Economics Corp., 549 N.E.2d 1262 (I11.1990); Beck v. Stepp, 579
N.E.2d 824 (I11.1991).
106.
Mendelson v. Ben A. Borenstein & Co., 608 N.E.2d 187 (I11.App. Ct. 1992).
107.
See Kwak v. St. Anthony De Padua Hosp., 369 N.E.2d 1346 (I11.App. Ct.
1977).
108.
Sears v. Sears, 422 N.E.2d 610 (I11.1981).
109.
Mayrath Co. v. Industrial Comm'n, 210 N.E.2d 529, 530 (I11.1965); Nichols v.
Industrial Comm'n, 274 N.E.2d 48, 49 (IIl. 1971).
110.
See International Paper Co. v. Industrial Comm'n, 459 N.E.2d 1353, 1357 (I11.
1984).
111.
627 N.E.2d 1292, 1295 (I11.App. Ct. 1994).
112.
Id.
113.
Id.
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example, in Hock v. Jakel, Inc., the language of the Commission's order
stated:
IT IS THEREFORE ORDERED BY THE COMMISSION
that this case is remanded to the Arbitrator for further
proceedings consistent with this Decision, but only after
the later expiration of the time for filing of a Petition for
Summons to the Circuit Court has expired without the
filing of such Petition, or after the time of completion of
proceedings, if such a Petition has been
any judicial
14
filed.
Appeals taken from orders containing such language will be
dismissed. In Honda of Lisle v. Industrial Commission,"5 the court held
that where the Commission remands the cause for futher evidence, this
type of order is not final for purposes of appeal, so neither the circuit court
nor the appellate court should review such an order.
In West v. Industrial Commission,'16 the court held that an order
reversing an award and remanding to the Industrial Commission is
interlocutory and not appealable. More importantly, simply adding
language to a remand order stating that there is "no reason to delay
enforcement of the order" does not make that order appealable under Rule
3 04(a)."' In such cases, a party should err on the side of caution'and file an
appeal despite concerns about the lack of jurisdiction. Then, once before
the circuit court, the jurisdictional issue should be raised.

114.
115.
116.
117.

Indus. Comm'n 538 (April 8, 1994) (slip op. at 2-3).
Hock, 94 I11.
646 N.E.2d 318, 320 (111.App. Ct. 1995).
App. Ct. 1992).
606 N.E.2d 598 (I11.
1965).
Mayrath Co. v. Industrial Comm'n, 210 N.E.2d 529 (I11.
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b. Is the Circuit Court'sDecision Finalfor Purposesof Appeal?
A similar question arises with respect to decisions of the circuit court.
As with Commission decisions, a nonfinal order entered by the circuit court
is not appealable. However, parties may petition the appellate court under
Supreme Court Rule 306(a)(6), which permits interlocutory appeals from a
circuit court order which "remands the proceeding for a hearing de novo
before an administrative agency."' 118 Additionally, interlocutory appeal may
be possible under Rule 308(a) governing appeals of certified questions,
where the circuit court reverses a Commission decision on a matter of law,
yet remands for other determinations." 9
An interesting issue arises when a circuit court order is deemed nonfinal due to remand language. Following remand, and the subsequent
Commission decision, do the parties need to file a new Industrial
Commission review, complying with the rules of section 19(f), or does the
circuit court retain jurisdiction over the case due to the interlocutory effect
of the remand order? The answer, unfortunately, is not clear. In the typical
administrative review, the circuit court does retain jurisdiction over the
case following remand.12 ° For example, in Grames v. Illinois State
Police,121 the circuit court remanded the matter to the administrative board
for further findings with respect to the best interests of the children. The
court held that the remand did not divest the circuit court of jurisdiction
because the order was interlocutory, or non-final in nature. 22 Therefore, it
was not necessary for the parties to file a subsequent review pursuant to
123
section 3-101 et seq.

However, the applicability of these cases to the workers'
compensation setting is somewhat questionable, since Grames and other

118. ILL. SuP. CT. RULE 306(a)(6) (2001). See Hydraulics, Inc. v. Industrial
Comm'n, slip op., No. 2-00-1186 WC (Mar. 22, 2002) (using Rule 306(a) to certify legal
question concerning application of Petrillo doctrine to workers' compensation cases);
Westinghouse Airbrake Co. v. Industrial Comm'n, 715 N.E.2d 294 (II1.App. Ct. 1999).
119.

ILL. SUP. CT.RULE 308(a) (2001).

120.
See, e.g., Grames v. Illinois State Police, 625 N.E.2d 945 (I11.
App. Ct. 1993);
Seelhoefer v. Regional Board, 640 N.E.2d 360 (I11.
App. Ct. 1994); Mitrenga v. Martin, 443
N.E.2d 268 (II1.App. Ct. 1982). Cf Creamer v. Police Pension Fund Bd., 387 N.E.2d 711
(I11.
App. Ct. 1978) (remand for fact-finding de novo may divest circuit court ofjurisdiction.
Party did not file independent review following second administrative hearing on remand
and was held to have waived right of appeal.).
121.
625 N.E.2d 945 (I11.
App. Ct. 1993).
122. Id.
123.
735 ILL. COMP. STAT. 5/3-101 (2000).
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decisions specifically reference section 3-104 of the Administrative Review
Act, which states that "[t]he court first acquiring jurisdiction of any action
to review a final administrative decision shall have and retain jurisdiction
of the action until final disposition thereof. 12 4 Although the same
principals should apply, the Workers' Compensation does not contain
similar language to section 3-104. Thus, it would seem logical for the
parties to file a new review under section 19(f) and then appeal both the
original and new Industrial Commission decision following the second
circuit court review. Indeed, this may be suggested by Kudla v. Industrial
Commission, 125 where the court required adherence to section 19(f.
Interestingly, in Seelhoefer,' 26 one of the parties, who argued that the
circuit court did not retain jurisdiction so as to hear the second
administrative review, suggested to the court that jurisdiction could be
retained if the circuit court, in its remand order, makes an express finding
that jurisdiction is retained to consider the case following the second
administrative hearing. It is highly doubtful that this course of action would
1 27
work in the workers' compensation setting.
c. What Happens if I Fail to Comply With the Provisions of Section 19Wl?
An often litigated question is whether the failure to comply with the
requirements of section 19(f) necessitates a dismissal of the appeal. In
answering this question, the appellate court has applied two tests. The first
requires strict compliance and applies when a party fails to take any action
in furtherance of the appeal.1 28 In Taylor v. Industrial Commission, 129 the
court applied a strict compliance standard to dismiss a claim where the
appealing party failed to file a written request for issuance of summons. For

124.
Id.
125.
168 N.E.2d 298 (I11.1929). The court stated that the original circuit court order
of remand did not have the effect of continuing jurisdiction over the cause after conclusion
of the remand to the Industrial Commission. The court noted that section 19(f) provides the
sole means for'reviewing an Industrial Commission decision. Id.
126.
Seelhoefer v. Reg'l Bd. of Sch. Trs., 640 N.E.2d 360 (111.App. Ct. 1994). In
addition to relying on section 3-104, the Seelhoefer court also noted that the instant appeal
did not involve a remand for de novo fact-finding, but rather for limited fact-finding by the
administrative board. Id.
127.
Kudla v. Industrial Comm'n, 168 N.E.2d 298 (I11.1929) (which held that "[T]he
court having exhausted the jurisdiction conferred upon it by statute, its attempt to retain
further jurisdiction [by so stating in its order] was voId.") Id.
128.
Whitmer v. Industrial Comm'n, 549 N.E.2d 353, 354 (Ill. App. Ct. 1989).
129.
583 N.E.2d 4, 6 (I11.App. Ct. 1991).

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

[Vol. 22-3

13 °
example, in Wabash Area Development, Inc. v. Industrial Commission,
the Supreme Court found that the record was devoid of any facts that would
establish a receipt had been presented to the clerk. Thus, the Court applied
the appeal for failure to comply with the
the strict standard and dismissed
131
19(f).
section
of
requirements
The second standard, that of substantial compliance, applies where a
party performs some act, but does so imperfectly. 32 Essentially, this
standard applies where:
(1) The party seeking reviewfiles some document, although
imperfectly completed; and
(2) Allowing the party to proceed does not (a) thwart the33purposes
1
of section 1969, or (b) prejudice the opposingparty.
Numerous cases have been decided using these standards in a variety
of settings. 114
In Berry, petitioner's attorney forwarded the writ of certiorarito the
circuit clerk but did not forward a receipt showing payment to the
Commission.33 The deputy clerk called the petitioner's attorney and was
informed that the probable costs had been paid and that he could verify this
by calling the Commission. 36 The clerk then called the Commission and
was informed that the $200 in costs had been paid. The court found that
complied with section 19(f) and refused to
petitioner had substantially
31
appeal.
quash the
While the courts have applied a substantial compliance standard to
almost all items in the judicial review process, it seems improbable that the
standard would be applied to revive a partial compliance with the twentyday filing period.

430 N.E.2d 1002, 1004 (I11.1981).
130.
Id.
131.
First Chicago v. Industrial Comm'n, 691 N.E.2d 134 (Ill. App. Ct. 1998);
132.
Luttrell v. Industrial Comm'n, 507 N.E.2d 533, 540 (Ill. App. Ct. 1987).
Whitmer v. Industrial Comm'n, 549 N.E.2d 353 (I11.App. Ct. 1989), Chadwick
133.
v. Industrial Comm'n, 507 N.E.2d 878 (Ill. App. Ct. 1987).
Chadwick v. Industrial Comm'n, 507 N.E.2d 878, 881 (I11.App. Ct. 1987)
134.
(filing of a writ of certiorari which did not contain respondent's name and address);
Advance Transportation Co. v. Industrial Comm'n, 559 N.E.2d 1038, 1041 (I11.App. Ct.
1990) (failure to designate a return date on a request for summons); and Berry v. Industrial
Comm'n, 302 N.E.2d 277, 279 (Il. 1973) (failure to present a receipt showing payment for
the record).
Berry v. Industrial Comm'n, 302 N.E.2d 277, 279 (Ill. 1973).
135.
Id.
136.
Id.
137.
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d. Does the Party Not Seeking Review Need File a SeparateRequestfor
Summons to Review Issues?
According to section 19(f), a summons filed with the circuit court
38
brings the entire record of the Commission before the reviewing court.
Therefore, if one party perfects an appeal to the circuit court, the adverse
party need not obtain a separate summons in order to challenge parts of the
Commission's decision. 39 This is in stark contrast to proceedings before
the Commission on appeal from the arbitrator. There, a party appealing
from an arbitrator's decision may effectively dismiss his petition and
effectively preclude review by an opposing party who did not file a petition
for review challenging the arbitrator's findings. 40 The same is true at the
appellate court level.
While there are some cases that hint that a cross appeal is needed,
close scrutiny reveals that they are in actuality referring to the need to file a
cross appeal from the circuit court's decision.' 41 In practice, this essentially
means that the party not initiating the review need only file some
document, such as a Notice of Intent to Raise Additional Issues, identifying
to the circuit court that they will be raising issues of their own. A party
should not simply raise the issues in a reply. More importantly, for
employers, it still may be necessary to file a bond; however, only the
Summons and the need to exhibit the receipt seem to be excused. 42 To be
sure, the bond should be filed within the twenty-day period.
e. How Do I Challenge an Imperfect Filingin the Circuit Court?
As a safe practice, any party wanting to challenge the circuit court's
jurisdiction to review a case must file a Special and Limited Appearance
together with a Motion to Quash the Summons. 143 In this motion, counsel
should specify those reasons why the court lacks jurisdiction. Extrinsic

138.
820 ILL. COMP. STAT. 305/19(f) (2000); Hurt v. Industrial Comm'n, 548 N.E.2d
122 (Ill. App. Ct. 1989).
139.
Continental Drilling Co. v. Industrial Comm'n, 508 N.E.2d 1246, 1251 (I11.
App. Ct. 1987); Hascek v. Industrial Comm'n, 397 N.E.2d 808, 809 (I11.
1979).
140.
Northwestern Steel & Wire Co. v. Industrial Comm'n, 224 N.E.2d 853, 855 (Il.
1967).
141.
See Chicago v. Industrial Comm'n, 319 N.E.2d 749 (I11.
1974); Burrgess v.
Industrial Comm'n, 523 N.E.2d 1029 (I11.
App. Ct. 1988).
142.
See Hurt v. Industrial Comm'n, 548 N.E.2d 122 (Il. App. Ct. 1989).
143.
Firestone Tire & Rubber Co. v. Industrial Comm'n, 384 N.E.2d 1329, 1330 (Il11
1979).
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evidence may be considered where the jurisdictional questions do not
appear in the record. 44 All motions to quash must be filed on or before the
return date of the Summons. Some attorneys file a motion to quash in all
cases, regardless of whether jurisdictional defects exist. This practice does
nothing to further the appeal and should not be condoned.

III. APPEALS To THE APPELLATE COURT

A. ORGANIZATION OF THE APPELLATE COURT

In 1984, Illinois Supreme Court Rule 22(g) authorized the creation of
a separate branch of the appellate court, called the Appellate Court,
Industrial Commission Division, and empowered it to hear all cases
concerning workers' compensation claims.145 Prior to that time, workers'
compensation cases were appealable as a matter of right to the Illinois
Supreme Court. Under Rule 22(g), the Industrial Commission Division
consists of five justices, one from each appellate district, to be appointed by
the Supreme Court Justice from that district. 46 This Division was created
to promote a more efficient handling of workers' compensation appeals, to
burden of the Supreme Court, and to create a more uniform
alleviate the 47
body of law.
At present, the Division consists of:
-Justice John T. McCullough, Appellate Court, Fourth
District, Presiding Justice;
-Justice Thomas E. Hoffman, Appellate Court, First
District;
-Justice, Jack O'Malley, Appellate Court, Second District;
-Justice William E. Holdridge, Appellate Court, Third
District;
District. 148
-Justice Philip J. Rarick, Appellate Court, Fifth

See Moweaqua Coal Mining & Manufacturing Co. v. Industrial Comm'n, 153
144.
N.E. 678, 679 (I11.1926).
ILL. SuP. CT. RULE 22(g) (2001).
145.
Id.
146.
ILL. SUP. CT. RULE 22(g), Committee Comments (2001).
147.
The author derived this information from personal experience viewing the panel
148.
and contacting the clerk for each appellate court.
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Each justice also has a designated "alternate," should they be
unavailable or have a conflict.
B. PROCEDURAL RULES GOVERNING APPEALS

Procedurally, appeals from the circuit court in workers' compensation
cases proceed in the same manner as those filed in a typical civil case.
Supreme Court Rules 300 through 384 apply, with the exceptions typically
concerning the numbers of copies filed (to accommodate the additional
panel members of the court), and Rule 315(a)'s requirement that a party
seeking review before the Supreme Court first obtain a certification from
the appellate court that the case involves a49 substantial question which
warrants consideration by the Supreme Court. 1
C. APPELLATE PRACTICE STRATEGY

1. The Decision to Appeal
The decision of whether to appeal should take place following the
Industrial Commission's decision and prior to the decision to review to the
circuit court. Given the current structure of the review system and the
standards applicable to administrative reviews, the circuit court's ruling is
often given little weight by the appellate court. The three common
standards found in workers' compensation are:
(1)
(2)
(3)

Manifest weight of the evidence,
Abuse of discretion,
Contrary to law (de novo).

Manifest weight of the evidence is the most common standard of
review in workers' compensation appeals. Generally speaking, a decision is
against the manifest weight of the evidence only where an opposite result is
clearly apparent. 150 This has also been defined as meaning "only when no

149.
ILL. SUP. CT. RULE 315(a) (2001).
150.
Inter-City Products Corp. v. Industrial Comm'n, No. 5-01-0014 WC, 2001 Il.
App. LEXIS 872, *20-21 Nov. 19, 2001); Caterpillar, Inc. v. Industrial Comm'n, 591
N.E.2d 894, 896 (Il. App. Ct. 1992). The word "manifest" means that which is "clearly
evident, plain and indisputable." Id.
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rational trier of fact could have agreed" with the Commission.15 ' Moreover,
so long as "some" evidence is presented to support the Commission's

decision, that decision must be affirmed.1 52 Cases have also held that a
brief, or the matters contained in it, is not evidence, and thus, a party
cannot respond to evidence (such as a video153tape) simply by responding to
it verbally or in writing contained in a brief.
The following issues are generally reviewed under the manifest
weight of the evidence' standard: nature and extent,' 54 conflicting
medical,15 5 arising out of and in the course of, 156 causation,157 credibility of
the witnesses, 5 8 aggravation of a preexisting condition, 159 and penalties
and fees. 160
In manifest weight of the evidence reviews, the appellate court (and
the circuit court) are prohibited from substituting their own judgment or
drawing their own inferences from the evidence. 61 According to Kemp v.
Industrial Commission,144 "inference" is "a truth or proposition which is a
logical consequence of truths or propositions supposed or admitted to be
true."' 63

151.
Dolce v. Industrial Comm'n, 675 N.E.2d 175, 178 (i11. App. Ct. 1996);
Elmhurst Mem. Hosp. v. Industrial Comm'n, 753 N.E.2d 1132 (Ill. App. Ct. 2001).
152.
Boatman v. Industrial Comm'n, 628 N.E.2d 829, 830 (I11.App. Ct. 1993).
153.
Paoletti v. Industrial Comm'n, 665 N.E.2d 507, 513 (Ill. App. Ct. 1996); Cook
County v. Industrial Comm'n, 368 N.E.2d 1292 (I11.App. Ct. 1977).
154.
Boyd Bros. v. Industrial Commission, 636 N.E.2d 46 (I11.App. Ct. 1994).
155.
Olin Indus., Inc. v. Industrial Commission, 69 N.E.2d 305 (I11.1946).
156.
Ghere v. Industrial Commission, 663 N.E.2d 1046 (I1I. App. Ct. 1996).
157.
Boyd Bros. v. Industrial Commission, 636 N.E.2d 46 (I11.App. Ct. 1994).
158.
Williams v. Industrial Commission, 614 N.E.2d 177 (I1l. App. Ct. 1993). The
Commission is not obligated to value a treating physician over an expert physician or vice
versa. F&B Manufacturing Co. v. Industrial Comm'n, No. 1-00-2931 WC, 2001 Ill. App.
LEXIS 727, *9 (Sep. 20, 2001).
159.
Cassens Transp. Co. v. Industrial Commission, 633 N.E.2d 1344 (Ill. App. Ct.
1994).
160.
Matlock v. Industrial Commission, 746 N.E.2d 751 (Ill. App. Ct. 2001).
161.
Archer Daniels Midland Co. v. Industrial Comm'n, 561 N.E.2d 623 (I11.1990).
162.
636 N.E.2d 1237, 1239 (Ill. App. Ct. 1994).
163.
Id.
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During the late 1980s and early 1990s, there were several attempts to
modify the standard of review to accord some deference to the arbitrator's
findings involving witness credibility. The underlying theory is that it is the
arbitrator, and not the Commission, who actually sees the witnesses testify.
This alternative standard was first proposed in Orkin Exterminating Co. v.
Industrial Commission,164 and Dillon v. Industrial Commission.165 The
Cook standard, 166 however, was never adopted and has since been outright
rejected in numerous recent decisions, such as Komatsu Dresser Co. v.
Industrial Commission,167 and Wagner Castings Co. v. Industrial
Commission,16 and most recently in Anderson v. IndustrialCommission.161
Abuse of discretion applies to issues of admissibility or in
circumstances where the arbitrator has discretion to allow or disallow a

particular act. 170

Questions of law are reviewed under a de novo standard and generally
arise only where a question of law or statutory construction is presented, or
where the facts are undisputed and subject to one inference. 171 In such
cases, the appellate court reviews the issue anew and is not constrained by
the Commission's findings. 172 Moreover, in circuit court opinions, the court
often finds that the Commission's decision is not contrary to established
law.
The fourth not-so-common standard is mixed law and fact. These
rarities are treated in a bifurcated manner, with factual questions reviewed
under the manifest73weight of the evidence standard, and questions of law
reviewed de novo.1

526 N.E.2d 861, 864-65 (Ill. App. Ct. 1988), appeal denied, 535 N.E.2d 403
164.
(Ill. 1988); see also the special concurrences of Presiding Justice Barry in Adams Truck
Lines v. IndustrialCommission, 550 N.E.2d 1148, 1153 (Ill. App. Ct. 1990), appeal denied,
555 N.E.2d 374 (Ill. 1990).
165.
552 N.E.2d 1082, 1089 (Ill. App. Ct. 1990).
166.
Cook v. Industrial Comnm'n, 531 N.E.2d 379 (Il1. App. Ct. 1988).
167.
601 N.E.2d 1339, 1346 (Ill. App. Ct. 1992).
168.
609 N.E.2d 397, 404 (Ill.
App. Ct. 1993).
169.
748 N.E.2d 339, 342-43 (Ill. App. Ct. 2001).
170.
Gotter v. Industrial Comm'n, 504 N.E.2d 1277, 1281 (Ill. App. Ct. 1987),
appeal denied, 515 N.E.2d 107 (Ill. 1987); McRae v. Industrial Comm'n, 674 N.E.2d 512
(I11.App. Ct. 1996).
171.
Ervin v. Industrial Comm'n, 4 N.E.2d 22, 26 (Ill. 1936); Phillips v. Industrial
Comm'n, 543 N.E.2d 946, 948 (Ill. App. Ct. 1989); Sylvester v. Industrial Comm'n, 756
N.E.2d 822 (Il. 2001).
172.
Hansel & Gretel Day Care Center v. Industrial Comm'n, 574 N.E.2d 1244,
1250 (Ill. App. Ct. 1991).
Saunders v. Industrial Comm'n, No. 2-97-1074 WC, 1998 II. App. LEXIS 755,
173.
*3 (Nov. 5, 1998).
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2. FactoringThese StandardsInto Your Appeal Evaluation
When determining whether to appeal, counsel must objectively
evaluate the issues against the governing standard of review. For example,
if the sole issue is one of nature and extent of permanency, the manifest
weight of the evidence standard will apply'and it will be extremely difficult
to obtain a reversal. Counsel must always ask what action is necessary by
the appellate court in order for his client to prevail. If this answer involves
a re-determination of credibility, or comparison between the testimony of
two or more physicians, or accepting one witness's version or another's,
reversal is highly unlikely. Nevertheless, the Industrial Commission
decides whether there
was sufficient factual evidence in the record to
174
support the decision.
Understanding how the standard of review applies also helps you to
prepare a plan of attack for your brief and for an oral argument. As an
appellee, knowing that the issues are "causation" and "nature and extent"
means that the manifest weight of the evidence applies; your sole task then
is to convince the appellate court that the Commission's decision is
supported by "some evidence" in the record. Simply put, it does not matter
if the appellant's primary physician states that the accident was not
causally-related if the physician relied upon by the Commission testified
that it was so related, and there is support in the record for that opinion.
3. Appellate Timetable

a. As an appellant,the following timetables and Rules govern:
Notice of Appeal
This is due thirty (30) days from the date of the entry of the
circuit court order.' 75 The mail box rule applies, but should
not be relied upon if possible. This is also the time when
the appellant should forward to the circuit court a written
request for preparation of the Record and a request to the
court reporter to prepare the Report of Proceedings.

174.
Lenhardt Tool & Die Co. v. Industrial Comm'n, 597 N.E. 2d 1256, 1258 (Ii.
App. Ct. 1992).
175.
ILL. SUP. CT. RULE 303(a) (2001).
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Always include the relevant due dates and a copy of the
Notice of Appeal.
Notice of Filing Notice of Appeal
This is due seven (7) days after the Notice of Appeal is
filed, 176 and it is filed with the appellate court. A copy of
the Notice of Appeal (file-stamped, if possible) should be
attached as an exhibit.
Docketing Statement
Rule 312 governs and requires this to be filed with the
appellate court within fourteen (14) days of the filing of the
Notice of Appeal.' 77 A check for $25 must also accompany
the statement. A copy of the requests to the clerk and to the
reporter should be attached as exhibits.
Report of Proceedings/Transcripts
This must be filed by the reporter within forty-nine 1(49)
78
days from the date of the filing of the Notice of Appeal.
Record on Appeal

179

This must be filed within sixty-three (63) days of the date
of filing of the Notice of Appeal.' 80
Briefing Schedule
While usually set by the appellate court following the
receipt of the Docketing Statement, the due dates are:

ILL. SUP. CT. RULE 303(c) (2001).
176.
ILL. SUP. CT. RULE 312 (2001).
177.
ILL. SuP. CT. RULE 323 (2001).
178.
It is the duty of the appellant to see that a complete record relating to any issue
179.
raised is filed by the Commission. Conley v. Industrial Comm'n, 594 N.E.2d 730 (I11.App.
Ct. 1992).

180.

ILL. SUP. CT. RULE

324-326 (2001).
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Appellant's Brief- Thirty-five (35) days from filing
of the Record on Appeal
Appellee's Brief: Thirty-five (35) days from due
date for filing of the Appellant's Brief
Appellant's Reply. Fourteen (14) days from due date
for filing of the Appellee's Brief.'"
Oral Argument
For workers' compensation cases, these usually take place
within two (2) to three (3) months following the filing of
the Reply Brief.
No bond or stay is required under Rule 305 since the respondent
(employer) has already filed a section 19(f)(2) bond pursuant to its circuit
court review.
b. As an appellee, the following timetables and Rules govern:
Entry of Appearance
This should be filed within seven (7) to fourteen (14) days
of receipt of Notice of Appeal or Notice of Filing and have
82
the same format as those entered in trial courts.

c. Cross Appeals
If a timely Notice of Appeal is filed and served by a party, any other
party, within ten (10) days after service upon him or within thirty (30) days
from entry of the judgment or order being appealed or within thirty (30)
days of the entry of the order disposing of the last pending post-judgment
motion, whichever is later, may join the appeal, appeal separately, or cross
appeal by filing a Notice of Appeal indicating which type of appeal is being
taken. 83 When a notice of cross appeal is filed, counsel should include the
date that the original notice of appeal was received.

181.
182.
183.

ILL. SUP. CT. RULE 343 (2001).

Id.

ILL. SUP. CT. RULE 303(a)(3) (2001).
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D. BRIEF WRITING

The Brief must be viewed as the primary persuasive tool in the event
that oral arguments are not allowed. Briefs must include a "Statement of
Facts" section detailed enough to allow the court to understand and decide
the issues presented.184 Issue Statements must be worded to avoid simply
stating that, "The Industrial Commission's decision is against the manifest
weight of the evidence." If the decision is against the manifest weight of
the evidence, tell the court why in the Issue Statement. This can help set the
tone for the entire argument section. Care should also be given to
preparation of the Brief Appendix. The Appendix must include the
Arbitrator, Commission, and circuit court decisions, and any relevant
testimony or exhibits. While this may make the document a bit more bulky,
it will assist the members of the court, who are often geographically far
apart and forced to share one Record five ways. Regarding the issues
raised, counsel must remember that the failure to present an issue to the
Commission
waives that issue before the circuit court and the appellate
18 5
court.

1. PracticeTips

a. Wording of the "Nature of the Case"
Counsel should strive to make every word and every part of the Brief
have meaning, and to assist the court in efficiently disposing of the case.
For example, the following "Nature of the Case" tells the court nothing
which cannot be seen from the Briefs cover:
This cause concerns a workers' compensation claim. The
Plaintiff-Appellant appeals a final judgment of the circuit
court of McLean County, which affirmed the decision of
the Industrial Commission.
A better statement would be:

184.
185.

1992).

ILL. Sue. CT. RULE 341 (2001).
Service Adhesive Co. v. Industrial Comm'n, 589 N.E.2d 766, 774 (111.App. Ct.
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This appeal concerns the issue of whether the Commission

erred by failing to take into account the unrebutted medical
testimony that petitioner's knee injury of August 1, 1996,
arose out of his employment and the unimpeached
testimony of the petitioner that he was pain-free before
August 1, but unable to even walk thereafter.

b. Include a Statement of the Applicable Standardof Review for Each
Issue Presentedfor Review

Supreme Court Rule 341(e)(3) requires that the appellant include a
concise statement of the applicable standard of review for each issue, with
or
citation to authority, either in the discussion of the issue in the Argument
86
in the Argument.
discussion
the
before
placed
heading
separate
a
under
c. Wording of the "Statement of Jurisdiction"
The same caveat controls this section of the Brief. The following
statement should be avoided:
This case involves a final judgment which is appealed
pursuant to Supreme Court Rule 301.
Replace it with:
Jurisdiction of this Court is proper under Supreme Court
Rules 22(g) and 301, which govern appeals from final
judgment of the circuit court on administrative review of
Industrial Commission decisions. 145 111. 2d R. 22(g), 301.
The circuit court's order of July 3, 1998, confirming the
Industrial Commission's decision in favor of the Petitioner
on October 28, 1997, is final and appealable as it disposes
of all issues in the case. (C. 5, 201; A-2, 4). Respondent's
Notice of Appeal was timely filed on July 10, 1998 (C.
206; A-6).

186.

ILL. SUP. CT. RULE 341(e)(3)

(2001).
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This statement tells the court all that it needs to determine is whether
there are any jurisdictional problems and shows the court precisely where
to look in the Record and the Appendix to confirm these contentions.
d. Rule 23 Orders
Rule 23 Orders have no precedential effect and therefore, should not
be cited in a Brief. These Orders, however, are important to counsel to help
reveal how the court is thinking on a particular issue.
e. There is Only "One Appellate Court"
In civil briefs, we often argue that the "X" District's decision is wrong
and should not be followed. With workers' compensation appeals, there is
only one Division, despite the fact that the opinion originated in a particular
district.
E. ORAL ARGUMENT

1. General Comments
The Appellate Court, Industrial Commission Division, hears all cases
en banc and alternates its forum between Chicago and Springfield. Oral
arguments are scheduled for 2002 in February, March, April, May, June,
September, October, and December. Arguments are limited to fifteen (15)
minutes per side, with an additional five (5) minutes for rebuttal by the
appellant. Upon arrival at the courthouse, counsel should sign in at the
clerk's office.
2. PracticeTips

a. Where to Sit?
Appellants should sit, when facing the bench, to the court's right and
appellees to the court's left.
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b. Be There Early and Preparedto Go!
The Industrial Commission Division has been known to start early and
to take cases out of order. It is not unheard of for the court to begin at 8:30,
despite a 9:00 posted time, and it is commonplace that cases are withdrawn
due to settlement or last minute unavailability of counsel. Arriving early
also has the benefit of allowing you to see the court's demeanor for the day,
whether they are "hot" or "cold." Often, the court schedules several cases
of the same subject matter (for example, heart attack cases, or Partial
Temporary Disability (PTD) cases) for the same day. You should take
advantage of the court's familiarization with the law and use this
opportunity to see how they perceive similar cases. Likewise, you may just
see an appeal argued on a case with the same issue you have in an
upcoming appeal. If that case is not published, you can monitor it and
obtain a Rule 23 copy for insight.
c. The Court Knows the Law Very Well
Given that the panel hears over one hundred workers' compensation
cases per year, they know and understand the appellate body of law very
well. Be prepared for analogies to other areas of workers' compensation as
they may effect your case.
d. The CourtKnows the Facts
The court is well-versed on the facts of the, case and, in most cases, it
does not care that the case originated "in the circuit court of whatever
county." Counsel should avoid speaking about irrelevant items, such as the
county from which the case came, the name of the arbitrator (unless
pertinent), and the procedural history (again, unless necessary).
e. Know Your "Best" Case
One of the most frequently asked questions by the Appellate Court,
Industrial Commission Division, is, "Counselor, what is your best case for
... ?" Knowing this ahead of time and having a thorough understanding of
the case is crucial.
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f Be Preparedto Argue the Standard
This point is best appreciated in the case of an appeal seeking reversal
on the basis of the manifest weight of the evidence standard. If you must
convince the court that the Commission's findings were against the
manifest weight of the evidence, you must focus solely on that point and
have a case or two that show a similar result on similar facts. If you are the
appellee, you must likewise focus your efforts on identifying what in the
record supported the Industrial Commission's findings and have record
cites for those points.
g. Try to Develop an "OralArgument Theme "Apart from the Outline of
Your Brief
The oral argument should not simply be a reading of the appellate
brief. Supreme Court Rule 352(c) prohibits reading at, length from the
record, briefs and authorities; rather, your argument should take on an
independent theme and seek to persuade the court. 87 This is particularly
important for appellants, who are typically trying to convince the court to
reverse a factual finding. For other issues, counsel should pick the strongest
arguments, address his or her weaknesses, or be prepared to respond to
points raised by the opponent or by the court during the opponent's
argument.
h. Be Respectful to the Court
Despite the informalities of workers' compensation practice, counsel
must not forget that the appellate court is a formal environment. The
following rules should govern all appearances:
Stop talking when a Justice speaks,
Never tell the court, "I wasn't trial counsel."
Always answer the court's questions directly,
Stand straight - do not slouch, put hands in pockets, or
lean on one foot.

187.

ILL. SUP. CT. RULE

352(c) (2001).

NORTHERN ILLINOIS UNIVERSITY LA WREVIEW

[Vol. 22-3

3. Waiver of Oral Argument
On occasion, the appellate court will request that oral argument should
be waived and the matter decided on the basis of the briefs. From various
discussions with the court clerks and judges, it appears that suggestions for
waiver are made by either the court research department or the court clerk
on the basis that the issues raised by the briefs are self-explanatory and that
no further explanation of the issues is needed. Requests for waiver should
not be taken as meaning that the matter will simply be affirmed.
When such a suggestion is received, it should be quickly evaluated
and discussed with the client. Counsel typically has seven (7) days to make
this determination and respond. If the decision is made to proceed with oral
argument, counsel should file a short responsive pleading explaining the
reasons why oral argument of this case would benefit the court. Viable
reasons are that the issues are more complex than they appear or that
counsel for the appellant has taken liberties with the Reply Brief that need
further explanation. Counsel should be certain that the case truly justifies
the added time and expense of oral argument.
If counsel agrees with the suggestion of waiver, counsel should call
the court clerk and advise that he or she will not be seeking oral argument.
In most instances, a request for oral argument by counsel in the wake of a
suggestion of waiver will be honored.
If oral argument has been requested and you determine to waive same,
promptly notify the clerk and all other parties. Any other party who has
filed a brief without requesting oral argument may then request oral
argument upon prompt notice to the clerk and all other parties.
F. WHAT HAPPENS WHEN I LOSE?

1. Generally
A party wishing to appeal an Appellate Court, Industrial Commission
188
Division, decision has the option of filing either a Petition for Rehearing
or a Petition for Leave to Appeal under Rule 315(a). 189 Unlike the civil
realm, however, Rule 315 petitions may only be filed following a statement
by at least one of the Justices of the Appellate Court, Industrial

188.
189.

ILL. SuP. CT. RULE 367 (2001).

ILL. SUP. CT. RULE 315(a) (2001).
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Commission Division, stating that the case involves a substantial question
which warrants consideration by the Supreme Court.' 90
2. Petitionsfor Rehearing
Petitions for Rehearing must be filed within twenty-one (21) days of
the appellate court's decision and should be filed only when it appears the
court has clearly overlooked or misapprehended a point or points raised.
Counsel should not simply reargue the case. 9 1 Rule 367 petitions should
include a copy of the appellate decision and any pertinent information in
the Appendix.
3. Petitions to the Supreme Court
As mentioned above, a Rule 315(a) Petition for Leave to Appeal may
only be filed following a statement by at least one of the Justices of the
Appellate Court, Industrial Commission Division, stating that the case
involves a substantial question which warrants consideration by the
Supreme Court.' 92 This request must be made to the Appellate Court,
Industrial Commission Division, and must be made within the twenty-one
(21) days allotted by Rule 315. It cannot be extended. A Rule 315(a)
statement request may be filed either alone or as part of a Petition for
Rehearing as an alternative relief. 93 If filed alone, counsel must explain
why the cases present a substantial issue and why Supreme Court
intervention is required. Since the workers' compensation appeals are
handled by one panel, it is typically not a sufficient ground that the various
districts are conflicting. If the request is filed as a part of the Petition for
Rehearing, counsel may reincorporate the substantive grounds from the
Petition.
This statement, however, does not guarantee that the appeal will be
accepted by the Supreme Court. Counsel must still file a Rule 315(a)
Petition for Leave to Appeal with the Supreme Court, as in any civil case.

190.
191.

192.

193.

Id.

ILL. SuP. CT. RULE 367 (2001).
ILL. SUP. CT. RULE 315(a) (2001).

Id.

NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

[Vol. 22-3

4. Should I File a Petitionfor Rehearingor Look to the Supreme Courtfor
Assistance?
A party faced with an adverse appellate decision has three
alternatives: (1) file only a Petition for Rehearing; (2) file a Petition for
Rehearing and a Request for Certification; or (3) file only a Request for a
Rule 315(a) Statement. Filing only a Petition for Rehearing is perhaps the
best to pursue when the Industrial Commission's decision has been
affirmed on the basis of the manifest weight of the evidence. In that event,
it is highly unlikely that the Supreme Court will have any interest in
considering the issue. A party should file a Petition for Rehearing and a
Request for Certification whenever it appears there is some possibility of
convincing the court to change its mind, such as a case where there is a
dissent, and the issue is one not concerning manifest weight of the
evidence. Legal issues such as the extent of the intoxication defense,
whether two statutory provisions are conflicting, are good examples.
Finally, counsel should file only a Request for a Rule 315(a) Statement
where the issue is significant, but the panel has decided the case without a
dissent. It may be that the panel is in agreement, but has, as a whole,
overlooked a relevant point or prior case. In such an instance, a Petition for
Rehearing stands a small chance of success.
G. APPELLATE MOTIONS

1. Generally
All appellate motions are governed by general motion Rule 361 and
are required to state in writing the relief sought and grounds therefore.
An original and five (5) copies are required for workers'
compensation cases. 194
. If the Record has yet to be filed (perhaps with a Motion
to Dismiss the Appeal for Lack of Jurisdiction), the
movant shall file an appropriate supporting record 95
necessary to rule on the motion. Also, if the motion is

194.
195.

ILL. SUP. CT. RULE 361(b)(3) (2001).
ILL. SUP. CT. RULE 328 (2001).
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based on matters96 outside the record, an affidavit must be
filed in support.1
. Stipulations of counsel should be expressly stated in the
caption or body of the motion and, for convenience, in the
accompanying cover letter.
. A proposed order must also be submitted and phrased in
the alternative, "Allowed" or "Denied."'1 97 Motions will not
be accepted without such an order.

2. Where to File?' 98
The appellate court motions are to be filed with the clerks of their
respective districts. In the Supreme Court, if it is in session, motions are
filed with the clerk of court in Springfield. If the Court is not in session,
and, absent any language requiring a determination by the full court,
motions shall be directed to only one Justice. In Cook County, this Justice
will be designated to hear motions. In the remaining districts, a copy of the
motion is to be served at the Justice's district chambers, and the original in
Springfield, together with a proof of service that designates that delivery
was made in this manner.
If the Rule requires full court determination and the case is from the
Second, Third, Fourth or Fifth District, a copy is then sent to each Justice at
his or her district office, with the original sent to Springfield. If the case is
from the First District, the Chicago office receives an original and five (5)
copies, with each of the remaining Justices receiving copies in their
respective district chambers.
3. How Long to Respond?
Responses must be in writing and filed, with proof of service:
Within five (5) days after personal service of the motion,
or,
Within ten (10) days after the mailing of the motion if it
is by mail.' 9

Id.
196.
ILL. SUP. CT. RULE 361(b)(3) (2001).
197.
These general filing requirements can be found in ILL. SUP. CT. RULE 361(b)198.
(c) (2001).

NORTHERN ILLINOIS UNIVERSITYLA W REVIEW

[Vol. 22-3

Replies are not allowed except by leave of court.2 °° In many cases,
motions filed with or at the briefs will be taken with the case.
4. Special Motions

a. Motion for Publication-Rule23(f9
Rule 23(f) permits a party to file, within twenty-one (21) days of the
appellate court decision, a Motion to Publish.'
Such motions should
identify why the Order deserves publication. It is usually a good idea to
track the grounds set forth in Rule 23 justifying publication and to show
how your case fits these criteria. Rule 23(a) states that a case may be
disposed of by an opinion only when a majority of the panel deciding the
case (in workers' compensation, three Justices) determines that at least one
of the following criteria is satisfied:
(1)
The decision established a new rule of law or
modifies, explains, or criticizes an existing rule of law; or
(2)
The decision resolves, creates, or avoids an
apparent conflict of authority within the appellate court.20 2
In 1998, the Industrial Commission Division published 19
decisions. 0 3 The number of published opinions by the Industrial
Commission Division originates from the authoring justice's districts and
counts against that total.
b. Motion for Extension of Time

20 4

This must be accompanied by an affidavit of counsel showing the
number of previous extensions granted and stating the reason for each
extension.

199.
200.
201.
202.
203.

ILL. SUP. CT. RULE 361(b) (2001).

204.

ILL. SUP. CT. RULE 361(o (2001).

ILL. SUP. CT. RULE 361(b)(2) (2001).
ILL. SUP. CT. RULE 23(f) (2001).
ILL. SUP. CT. RULE 23(a) (2001).
This information can be found by searching an electronic case reporter database

for a specific year and counting the number of opinions.
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c. A Motion for Leave to Cite AdditionalAuthority
This motion may be necessary if additional research reveals a case
overlooked or a new case, or following an oral argument where the court
takes a new line of query. Unless so directed by the appellate court, counsel
should simply cite the case, identify the issue which it supports, and attach
a copy of the case to the motion for leave.
d. Motion to Supplement the Record
This may be necessary to supplement the Record on Appeal with
documents omitted by the circuit court clerk. These motions should be
agreed to between the parties, where possible, and file-stamped or certified
05
copies of the omitted materials supplied as exhibits. A Motion to Correct
may be used to correct technical errors in the appellate court's opinion.
CONCLUSION

As can be seen from this article, there are several levels of
consideration when handling a workers' compensation appeal. The most
troubling part of any workers' compensation appeal involves the review
from the Industrial Commission to the circuit court, where specialized rules
require counsel to follow the law to the letter, or risk dismissal of the case
with prejudice for lack of jurisdiction. This difficulty is reflected by the
large number of cases decided addressing section 19(f) issues. Of course,
one of the simplest remedies is for the General Assembly to enact new
provisions governing appeals of workers' compensation decisions from the
Industrial Commission.
First and foremost, the twenty-day period within which to file a
review to the circuit court should be enlarged to thirty-five (35) days, the
same time period utilized by the Illinois Administrative Code.2 °6 Such an
enlargement of time would permit counsel, even under the current system,
more opportunity to obtain a receipt from the Industrial Commission and to
obtain the necessary signatures on appeal bonds. Second, and alternatively,
the legislature should consider doing away all together with the
requirement of an appeal bond in all cases involving some form of
insurance. Like their civil litigation brethren, workers' compensation

205.
206.

ILL. SUP. CT. RULE 361(g) (2001).
735 ILL. COMP. STAT. 5/3-103 (1992).
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defendants should be permitted to tender their policy in lieu of a procured
bond. Third, the legislature should eliminate the requirement of exhibiting
a receipt for payment of probable costs of the record. Dismissal for failure
to pay the current fee of $35.00 seems archaic and places form over
substance. A revision to the workers' compensation appellate process
would certainly benefit all practitioners. The current system is complex and
unforgiving and can trap an unsuspecting party all to easily.

